
< 摘要>

곚鮪〆흀꽩뎃둏蕜뢉숪죢翝溷脚쟆쇌낑젧, 돥槁땠途겐걚〆흀겐걚蕜놖
鮪뒾鷹ꓭ願뎃륍촗馣脚쟆겐걀〇ᄉ顎脚쟆쇌낑젧, 덹蔦鴈싗쎃溷ᅶ짳낑젧〆
髓沌溷皑ᅶ푈瞬蕜ᅶ짳닣낪, 텵갪願뎃꽕帎溷脚쟆쇌簊鱓, 슒槁願뎃맽狸蕜瞏
馣췪ᅶ겐걀〇덠挖놖鮪뒾鷹ꓭ낑젧ᄧ籭1995쟆꽑砯쭲簊낑龞馕蔷꽩뎃텵팎맽
ꓭ魀氠馣鬙놖퐾긞〇
뢉숪죢馣놖鮪뒾鷹ꓭ낑젧, 駞례ᄉ鲲뎉鴈鬙徎掿뎉馣흀겐걚쟆ꓭ겐걀
ᄎᆞᆼ낑溬썙〇ᄉ頸ᄧ瓧뀳꿵덠挖脚쟆쇌낑젧뢷텵셲徙균〆牞쇰簊鱓낑馣皑ᅶ푈瞬
顓, 掿례츛흀馕땱꾴気气ᅶ짳낑젧췪ᅶ맽히ᄽ겐걀馣潬뭑〇
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뮼〆낱阋
鬶〆脚쟆쇌낑젧馣皑ᅶ푈瞬蕜ᅶ낑概岞
댞〆덠挖脚쟆쇌鬙놖푈瞬신簊鱓낑젧馣짉
舲〆鴈흀겐걚鬙気ᄽ겐걀〒槏韢슒槁췪ᅶ놖鮪뒾낑

젧쬃겐걀馣沼쵞
鷱〆덠挖脚쟆쇌낑젧馣皑ᅶ푈瞬蕜ᅶ낑祈
꯽〆篙靣

潨 



곚鮪〆흀꽩뎃둏蕜뢉숪죢馣脚쟆쇌겐걀 / ꊴ챆楕  47

뮼〆낱阋

덠挖핸흰푈젔鬙넼흉ꮹ, 놖鮪뒾겺簊簊鱓ᄀ徙⿍, 뢉숪좯ᆀ鴈뱈꾁줆溷

흀끽, 鎢녎黉푬鮪뒾气嵛, 벵텵갪셨벊푬芌鎢녎〆黉鮪濚쎃鼗쇃콞

⿍끽鬽ᄮ〆#ᅂ濚쎃뢭룁ꏕ끽뎃혂掿췪ᅶ놖鮪뒾鷹气嵛겐걀, 텵갪

믷ꓨ溷脚쟆簊鱓벵鴈ᅶ짳죢翝놖鮪뒾鷹ꓭ낑젧푬鮪뒾겐걚낑젧, 덓鴈

鉿푈됵鴃텵갪놖鮪뒾쨆鴈낱骰脚쟆簊鱓텵셲蔷퀥쇰ꗯ鉿〆⿀흉18%쟆끽쭽

馣껧챆셲ᄮ낑젧, 텵갪黝쟆ꓭ녁茣馣푈瞬쬃鎢魂〇뢷ᄉ皑ᅶ芻홂顓, 뢉숪鴈

놖鮪뒾鷹ꓭ〆흀겐걚脚겐걚ꓭ껧챆셲ᄮ瞏顎甦낑젧, 텵갪潸뎃潨溷馣脚

쟆簊鱓〇潸鼛⿍赛둚밙途뀸걚馣놞웥픽聁, 홁례쟆願鳉, 꽝댺鼛⿍ᄀ徙溷

脚겐걚ꓭ, 鷹놖鮪뒾꼏撬캤掿鷹픽聁餉籭懿潸신껧놥溷頸聁, 꽱鷹ꓭ

氊蔷덟茣둚뎃舓瞏槁舓놖鮪뒾馣겺簊〇례ᄉ沖흀싩셨〆둚벆, 놞놐윋

멟둚밙途椙⿍쌛途椙瞏땱꾴銘퍔뢉숪鬙푈혂, 덠挖푈젔鴈ᅂ瓛퐹텵팎魀氠, 

粪퀚놖鮪뒾둚쨆휷鳶椙馣脚쟆쇌簊鱓, 꽱쬃댼낆흀밊濧鮐沼〇

덠挖퓻푈젔뢷맷푈짴, 밊舉鉿黉푬鮪뒾鷹ꓭ낑젧퐾긞, 꽱2017쟆8흈

9핲낑쇰윍놖鮪뒾鷹팙늫ᅶ, 텵둚팙맽ꓭ놖鮪뒾蕜푈젔꽩뎃팎繳
魀氠馣맽徙〆馕휨놖鮪뒾팙簊蕜馣🆙鵬蕜阛砯맽徙〆⿍鷹쨆휷鳶

椙〆ᇉ푬鮪뒾겐걚脚簊鱓껧챆셲ᄮ끽쭽瞏1)〇꽱餉ᇤᅶ짳顒鷹ꓭᄑ

ᄽ馣캤皑〆ᅶ짳珡ᄇ願忇既짤닣낪, 鴈췪ᅶ신놖鮪뒾鷹ꓭᄽ끽馣겐걀瞏

暽饗, ᄉ饔덠挖밊ᅶ쇬齕캤ꓥ셰睗781〆782 〆783闋ꓥ2)馣슙查撋뭑〇

곚鮪〆흀꽩뎃둏蕜뢉숪죢翝溷脚쟆쇌낑젧, 돥槁땠途겐걚〆흀겐걚

1) 댞锶106쟆8흈9핲낑쇰윍馣놖鮪뒾鷹팙늫ᅶ睗4🆙睗4ᄮ蔷睗6ᄮ〆睗7🆙睗2꽃〆睗
18🆙睗2ᄮ〆睗3ᄮ〆睗36🆙蔷睗38🆙〆睗39🆙睗1꽃〆睗2꽃〆睗77🆙睗1꽃睗3ᄮ〇

2) 2019쟆8흈23핲윍〇덠挖덫ᅶꯖ밊ᅶ쇬ꓥ셰睗781輍闋ꓥᇤ꯽疾黉黉쇬뮫쇬ꯙ簊蕜꯽
疾黉黉쇬뮫쇬흏짗🆙감黉쇬뮫쇬ꯙ簊蕜阛砯맽徙锺쇰馣暽饗, 덠挖덫ᅶꯖ밊ᅶ쇬ꓥ셰睗
782783輍闋ꓥᇤ놖鮪뒾鷹팙늫ᅶ皑솩ｸ푬舓뒾鷹팙늫🆙감꬧鷹
쨆휷鳶椙〆ᅀ흈鷹쨆〆휹⿍겐걀ꓭ꾵瞏锺쇰瞏暽饗〇
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蕜놖鮪뒾鷹ꓭ願뎃륍촗馣脚쟆겐걀〇ᄉ顎脚쟆쇌낑젧, 덹蔦鴈願뎃溷ᅶ

짳낑젧〆髓沌溷皑ᅶ푈瞬蕜ᅶ짳닣낪, 텵갪願뎃꽕帎蕜겐걀瓧젧馣脚쟆쇌簊鱓 

, 슒槁췪ᅶ겐걀馣鬙気ᄽ〆气셲ᄽ〆웥齕ᄽ蕜흏舓ᄽ끽〇顒ᅶ쇰脚쟆쇌낑

젧벵鼸뢷皑ᅶ푈瞬〆ᅶ짳낑젧蕜췪ᅶ겐걀馣ꪨ糭쉉篙덾, 睋덾ᅶ쇰脚쟆쇌簊鱓

馣ᄽ끽꽕帎蕜히鮐, ꥺ鷹혂馣쟆ꓭ簊鱓뢷갭ᅶ鉿푈닣낪顓, 댼낆췪ᅶ겐걀, 뎃혂

蕜혂겯, ꥺꩽ흰纈쬃馣脚쟆簊鱓茣夠睋덾흀气嵛ᄀ徙蕜맽ꓭ鬙놖槁岞, 饔

헦히韢풵꬧ᆘ馣땱꾴ꓨ쩚〇히韢풵祈덠挖밊ᅶ쇬ꓥ셰睗782輍闋ꓥ싔쩂뢉흀

겐걚鬙気ᄽ겐걀〒槏韢3)氠뢷놖鮪뒾鷹ꓭ낑젧뢷솩槏顒줐溬馣暽

饗, 돥槁덠挖놖鮪뒾鷹ꓭ낑젧쨓뢉숪죢溷읡途풵쇬鷹ꓭ낑젧, 龞掿鴈鬙

徎掿뎉馣흀겐걚쟆ꓭ溷ᄧ瓧, 趤ᄉ뀳꿵덠挖脚쟆쇌낑젧뢷皑ᅶ푈瞬〆ᅶ

짳낑젧蕜췪ᅶ겐걀顒馣潬뭑, 鴈뢷鬙놖롛뫫餉싞ᄑ馣퐾긞뀷鴤〇

鬶〆脚쟆쇌낑젧馣皑ᅶ푈瞬蕜ᅶ낑概岞

頸〆脚쟆쇌낑젧馣鬙徎맽狸

蝄鴈脚쟆쇌簊鱓馣鬙徎맽狸, 閏슀곚끶脚쟆쇌낑젧뢷皑ᅶ푈瞬顒溷웱沌 

땠途겐걚걨鴈錺겐걚鮪馣겐魀흀겐걚낪헦鴈놞웥餼馣겐魀掿鬙徎

긒簡溷놖鮪뒾鷹ꓭ낑젧饔헦鴈뢉숪꽑砯퐰簊, 늠헦鬙놖硄槏顒顋溷쭲簊 

낑〇 

ᅶ쇰脚쟆쇌낑젧馣皑ᅶ푈瞬, 덟鴈쨓鬙놖蕜簊鱓꽘픎긖閏슀〇꬧脚쟆쇌

낑젧馣鬙徎, 흉鴈쥘낑쬃겐魀掿鬙徎〆텵갪脚겐걚쟆ꓭ, 벵쩂뢉홁떣뮫윳뢉

혂곅퓺뫕(Bismarck)눢潸鴈흀皑ᅶ눢냶馣흀겐걚鴈뢉숪瓛퐹퐰簊脚쟆

3) BVerfGE 53, 257 (291); 댞锶Ꞗ瑺ᄈ, 흀ᅶ蕜맽히ᄽ겐걀, 2010쟆6흈, 꼽89솏ꃦ肖, 흈핳ᅶ
솩푬숂, 睗52흰, 꼽86〇
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끽簊鱓, 벵눁ᅙ뢉숪馣흀끽낑젧〇潸鼛馣顓, 놖鮪뒾鷹ꓭ낑젧, 낪鴈쩂

뢉蔦윳뢉혂흰销馣읡途풵쇬낑젧掿鳶銨, 긒簡顒뢉숪鴈瓛퐹掿鬙徎, 텵갪놖

鮪뒾鷹ꓭ, 鴈썴鉿꽱신놖鮪뒾馣鯋聋놖〇

뢷덠挖脚쟆쇌ᅶ짳낑젧餉, 곚鮪脚쟆쇌쾀鴈땠途겐걚掿꽴륍흀겐

걚鴈쥘낑녃겐溷놞웥겐걚掿鳶銨脮놖鮪뒾脚쟆쇌낪氮놖鮪뒾鷹팙늫

낑젧, 텵갪鷹ꓭ겐걀〇덠挖긒簡脚쟆쇌낑젧, 벵놞웥겐걚, 뢷皑ᅶ푈瞬顒掿驩

ᇉ鼹錺겐걚鮪겐魀퍨, 싔푈젔겐魀鎢녎꽑쟆ꓭ겐걚馣롬쇰鬙徎4), 늠氮놞

웥〆餼蕜푈젔꽩뎃퍨놞웥겐걚馣겐魀〇덠挖놖鮪뒾鷹ꓭ낑젧皑ᅶ끩

흰, 쭲簊낑(늠놖鮪뒾팙蕣낑), 걨氮놖鮪뒾鵾氠ᄎᆞᆼ꬧鴈꽑砯퐰簊놖鮪

뒾鷹ꓭ〇꽱짴례룁픎푈젔꽑砯홁願鳉鴈퐰鱓꽱ᄎᆞᆼ鵾舓馣놖鮪뒾鷹

ꓭ, 1995쟆7흈1핲퐾꽩뎃텵팎낑(늠놖鮪뒾팙퓻낑), 氮푈젔놖鮪

뒾갭頸쇰ᅍ감텵팎魀氠蔷팙맽ꓭ, 鷹ꓭ낑젧鬙놖땱꾴뵱쨆鴈筗闋〇덠挖놖

鮪뒾鷹ꓭ낑젧쨓팙蕣낑퐾긞蔷팙퓻낑溷皑ᅶ瓧餉, 皑ᅶ掿⿍놖鮪

뒾신퐾긞즯캤馣ꮞ넼, 좯ᆀ鴈퓻ᅶ겐걀蕣낑흰ꪨ즯캤馣鷹ꓭ흰짪ᄽ겙鮝겐饦 

, 싔놖鮪뒾蕣낑혂흰즯캤溷鷹쟆簊鱓瞏, 꽑퓻낑혂흰馣鷹ꓭ

阛砯, 캤掿鰍핲팙맽ꓭ鬙놖摾ᅶ퍨馣닣례, ⾾헦걫캤맷푈鉿黉푬鮪뒾

鷹ꓭ퐾긞5), 飪힆갉뉚쟆꽕퀚鞪鷹ꓭᄀ徙馣芻홂〇

骰〆脚쟆쇌낑젧馣鬙놖硄槏

脚쟆쇌낑젧馣鬙놖硄槏, 筶갉흉걔퐹걔鱓낑(댦鮈鞏낑, Pay as you g

4) 벵닣낪顒餉박푈젔신놞웥鎢녎홁骪푏(벵气芌〆긘洠〆밙茣〆脚쟆ᄭ鬋)겐걚魀溯馣10, 
신摾頸쇰餼캫蔦昑齕途脮댞녃舓途웥흀馣놞웥, 鎢녎홁骪푏舓途捇숡(벵긘洠〆꒚渵〆
밙茣ᄭ鬋)겐걚魀溯馣40, 댞锶덠挖놞웥겐걚🆙감睗6〆15🆙〇

5) 댞锶2017쟆8흈9핲놖鮪뒾鷹팙늫ᅶ皑솩ｸ푬舓뒾鷹팙늫🆙감, ꯙ杅쇰🆙풵
蔦윍핲픖鉿믲, 꽱넫🆙풵蔦2018쟆7흈1핲픖鉿2018쟆6흈21핲겪ᄈ윍꯽疾黉黉쇬뮫
쇬흏짗🆙감, 蔦2018쟆6흈23핲픖鉿〇
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o)〆쇓텵셲徙균낑(댦畤ꓭ, fully funded)ꌃ텵셲徙균낑(partially 

funded)瞏皑ᅶ푈瞬〇걔퐹걔鱓낑헦鴈繳魀聋놖鮪繳鬚馣겐魀퐰츛脚쟆쇌簊

鱓, 쇓徙균낑낪헦鴈팎繳魀氠箔緷죢皑馣맽ꓭ텵갪簊鱓, 脮ꌃ텵셲徙균낑馣

퐹퐰硄槏, 낪鰓꽘馣ꪨ〇뢷簊鱓낑젧馣鬙놖硄槏흉牞쇰簊鱓낑(defined be- 

nefit planDB)蕜牞쇰텵팎낑(defined contribution planDC)꽘甦륍촗〇낱

걨갭퍷鷹ᅶ鴃퐰鱓쇰꾵馣脚쟆쇌簊鱓, 짴낪갭簊鱓ᄽ끽鮪蕜餼꽩뎃텵

팎箔畤馣ꓭ둉孳쭽, 텵갪鷹簊鱓〇

긒簡쟆ꓭ겐걚蕜놖鮪뒾鷹ꓭ낑젧, 鴈쩂뢉ᅶ掿감, 걔퐹걔鱓낑蕜牞쇰

簊鱓낑6), ꥺ쨆ᅶ쇰脚쟆簊鱓茣睋덾鷹혂馣흀气嵛ᄀ徙〇덠挖놞웥겐걚

놖鮪뒾팙퓻낑, 닣낪顒텵셲徙균낑蕜牞쇰簊鱓낑7)〇

顎〆脚쟆쇌낑젧馣맽히닣낪蕜簊鱓ᄽ끽馣캤皑

(頸) 맽히닣낪

곚鮪〆흀꽩뎃둏뢉숪죢溷脚쟆쇌낑젧, 덹蔦댼낆願뎃ᅶ짳닣낪줐

蕜맽히ᄽ겐걀곚鮪笴蔦氮줐곚鮪죢溷땠途겐걚, 뀳꿵뀸걚蕜겐魀

潸신쬃溷겐걚닣낪땠途겐걚簊鱓맽겐걚笴瑭ᅶ顒气馣긖ᄽ, 댼췪ᅶ鬙

気ᄽ겐걀〇

흀꽩뎃둏갭ᅶ죢馣흀겐걚, 갭쩂뢉죢溷흀겐걚닣槏, 꽱ᅶ짳꬧걨

氮겐걚닣낪蕜흀銝꽘밊닣낪餼〇뢷ᄉ槏韢맽狸顓, 脚쟆쇌簊鱓, ꯙ驩鴈

놞웥蕜餼馣겐魀鬙徎텵갪鷹簊鱓〆슒槁겐걚닣낪믲, 흀銝닣낪늠

6) Eberhard Eichenhofer, Sozialrecht, 11 Aufl., 2019 Rn. 318; 댞锶꼥뢉숪놖鮪뒾팙낑
젧馣煝疴, ꘌ푫ꌃ붌阻싗🄐煝疴阛沃, 阛沃餼퀚鮪椟꼅楕, 2009쟆12흈,  https://www.mocs. 
gov.tw/FileUpload/551-1276/Documents/20102394634.pdf, 꼽35-49〇

7) 놖鮪뒾鷹낑젧ꌃ퐾껺ꓭ낑馣턦阧, ꘌ푫ꌃ93쟆젧鮪骪낑젧煝疴퐾붌뒾흀싗🄐煝疴멚
돩, 煝疴鮪뒾꯴ᆭ庒〆ᄿ尬榓〆⻀쎌히〆鮝건水〆팤畇鮪픖襪쭲, 2004쟆12흈, 꼽3, 
https://www.mocs.gov.tw/FileUpload/687-3251/Documents/놖鮪뒾鷹낑젧ꌃ퐾
껺ꓭ낑馣턦阧.pdf
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뢷흀끽쫱챤蕜흀ᄈ聋槏쪰덎ꥺ顓, 싔흀簊鱓댐땠뒘(Decommodifi- 

cation)8), 벵흀겐걚願鴈뀸걚둚⿍괚ᄑ瓧젧, 脮갭赛쨆阛砯겐魀馣ꓪ茣

퍨닣槏, 텵갪껧챆쬃겐걚簊鱓, 簊鱓馣흀읝〆뀸걚蕜쨆ꓨꏕ馣녁

茣, 슒槁췪ᅶ흀뢉닣낪〇蝄鴈鬙徎뉗쩂뢉脚쟆쇌낑젧텵갪溷簊鱓륍, 

덟掿鱓魀簊鱓꼮魀簊鱓〇낱걨氮놞웥꽱餼퍨, 짴飪긋鴈겐魀掿맽

狸, 脮헦흀겐걚꽩뎃둏鴈沖흰繳馣練둏겐魀퐰鱓, 벵놞웥芌섗흰ꪨ蕜舓途

阳흰ꪨ꼮繳겐魀, 阛꽑쟆ꓭ겐걚쟆, 鴈걫气芌蕜놞웥겪텵뉡웥齕茣넼蕜

쌛途ᄎᆞᆼ흀, 銝놞웥례气芌蕜겪묜녃馣퍨〇쩂뢉흀겐걚趤氮ᄉ瞏껧챆쬃

簊鱓, 銝흀꽩뎃둏캤뒾馣퍨웱沌, 趤鴈슒槁흀ꓨꏕ닣낪蕜흀끽뢉

槏쪰9)〇

긒簡溷놖鮪뒾鷹ꓭ낑젧, 벵쩂뢉읡途풵쇬낑젧, 饔헦鴈뢉숪꽑砯퐰簊

鷹ꓭ馣쭲簊낑, 슒槁췪ᅶ낑젧쬃겐걀锡ᄑ馣뢉숪鯋닣낪〇鯋닣낪饔뢉숪뢷

췪ᅶ顒츛潍馣聋놖, 흉끶흀뢉닣낪馣슒鵖, 쎃皑ᅶ즯캤疾ꪨ〇

(骰)脚쟆쇌簊鱓馣갭퍷蕜ᄽ끽馣캤皑

脚쟆쇌簊鱓낑젧馣皑ᅶ푈瞬, 尴쇰흀簊鱓ᄑᄽ馣캤皑〇벵낱, 脚쟆

쟆ꓭ簊鱓馣皑ᅶ푈瞬牞쇰簊鱓낑, 簊鱓ᅶ낑顒ᅶ쇰簊鱓낑〇脚쟆쟆ꓭ簊鱓ᅶ

짳꬧걨, 흉슒둏ᅶ锺쇰瓧쟼軷꽘곚긖溷죢낑〇ꓹ신脚쟆쇌낑젧馣슒둏ᅶ

짳꬧걨, ᇤ繳魀꬧걨簊鱓꬧걨꽘ꌃ〇ꩽ흰鴈갉, 鉿푈ᅶ흀ᅶ솩汔ꓹ신

흀겐걚쾀겐꬧걨馣쬃鮐, 셲뢷鉿푈軷蕜ᅶ쇰긖馣꬧걨瞏願뎃皑멟〇ᄉ頸땱

꾴, 댭헎뢷덠挖黉푬쟆ꓭ퐾긞, 気气쟆ꓭ簊鱓馣ᅶ짳ꈍ氠갭퍷馣暽饗蕜忇既
짤馣暽饗, 숱짪짴〇

8) Eberhard Eichenhofer, Sozialrecht, 11 Aufl., 2019 Rn. 9.
9) ꊴ챆楕, 흀끽뢉馣헝핲蕜鰍핲鴈쩂뢉흀겐걚溷ᅶ낑溬썙掿감, 鬙気ᅶ暨籭懿ᅶ, 睗16

흰, 2008쟆12흈, 꼽123-170, 꼽139〇
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ꓹ신쟆ꓭᄽ끽뢷瓧쟼ᅶ顒馣陭阛, 벵쟆ꓭᄽ끽즯캤馣혂뭑, 흉ᅶ쇰餼聋캫氰

餼聋꽘甦皑ᅶ푈瞬〇낱걨갭퍷ᅶ쇰骪슒캤쌛, 갭ᅶ캤皑鷹쟆ꓭ簊鱓ᄽ끽

蕜簊鱓餼둏퐰鱓聋놖〇짴낪鴈鉿푈ᄎᆞᆼ꬧갭鮪ᅂ氰ꪛ啟簊鱓瓧쟼, 齕캤鷹簊

鱓馣鉿푈軷脮캤皑〇긒簡쩂뢉흀ᅶᅶ낑솩槏, 맽흀簊鱓ᅶ쇰餼聋, 鴈

ᅶ쇰긖馣꬧걨〒閏슀脚쟆쇌簊鱓ᅶ짳꬧걨鴈ᅶ쇰锡鵬馣캤쌛, 쇰흀簊鱓

馣캤皑〇潸鼛馣顓, 덠挖ᅶ쇰脚쟆簊鱓瓧쟼馣皑ᅶ푈瞬, 닣낪顒氰餼聋, 鴈鉿

푈軷벵놖鮪뒾鷹ꓭ슙쇰軷〆黉鮪鷱ꯙ짗飺휮餉馣ꯙ簊蕜〇ᄉ頸皑

ᅶ푈瞬댭헎뢷덠挖脚쟆쇌겐걀鉿푈ᄎᆞᆼ꬧鴈錺놐픎줆ﾟ꿢氰, 텵갪ᅶ쇰簊鱓 

ᅶ쇰聋놖簊鱓馣썴鉿, 댺尴ᄽ끽鮪畤遣텵뀷氰, 뵱캤皑鉿푈ᄎᆞᆼ꬧馣簊鱓聋

놖, 신錺겐걚鮪蕜꽱쎃馣气嵛겐걀, 鰥願鳉〇

렷〆ᅶ쇰脚쟆쇌簊鱓馣췪ᅶ겐걀

(頸)〆흀겐걚쟆ꓭ놖鮪뒾鷹ꓭ馣췪ᅶ겐걀맽狸

脚쟆쇌簊鱓馣ᅶ짳꬧걨뢷히鮐顒馣웱沌, 鳉鴈짉ᄽ끽췪ᅶ겐걀꽕帎蕜

瞏〇흀꽩뎃둏갭ᅶ죢馣흀겐걚낑젧, 饔췪ᅶ흀ᅶ岕뢉닣낪馣썙槁〇벵

덠挖놞웥겐걚낑젧, 饔헦皑ᅶ掿슒槁餉襪ᅂ뢉췪ᅶ睗153🆙놞웥겐饦睗155🆙

슒픖흀겐걚瞏맽히뢉瞬텵갪馣脚쟆簊鱓, 霂갭ᅶ气馣脚겐걚쟆ꓭ댼췪ᅶ

鬙気ᄽ겐걀〇채댐덠挖놞웥赛ᄀ徙홁⿍訒, 颭鴈餉⿍ᄀ徙赛瞏齕掿쾀

겐赛顒ꮹ, 尚힆茣鴈놞웥ꌃ赛馣쨆휷鳶겐걀꽱鷹气嵛, 례ᄉ놞겐脚

簊鱓긳흉鎢꼞鷹쨆馣녁茣, ꓥ췪믷쥘鞪꽱걨슒槁鷹气嵛겐걀馣气셲ᄽ 

, 脮긋웥齕ᄽ〇

뢉숪죢溷놖鮪뒾鷹ꓭ낑젧, 鴈쩂뢉읡途풵쇬낑젧掿鳶銨〇ᄉ頸낑젧

饔销윳뢉혂흰溷놖鮪뒾낑젧, 鼸鴈쩂뢉솩Carl Schmidt 낑젧쬃겐걀槏韢, 

鴈읡途풵쇬낑젧쬃겐걀蕜뢉숪鯋聋놖, 齕掿놖鮪뒾鷹ꓭ馣췪ᅶ겐걀맽狸〇
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읡途풵쇬낑젧겐걀飪願겐걀놖鮪뒾롬쇰꾵젧馣鷹ꓭ10)〇, 脮헦锡ᄑ鷹ꓭ溷

ꈍ沖쬃頸곚덾舓놖꬧걨, 脝ꓪ舓瞏(Dienstrang)〆ꓨ锡쬃蕜鬬鵾꽕숱, 牞겐ꈍ

沖气嵛ᄀ徙, 飪睋덾頸薭岞溬썙顓溷鯋簊鱓〒11)〇쩂뢉읡途풵쇬낑젧销蔷

鰍, 溺鴈푈젔瓛퐹(쭲簊낑)텵갪놖鮪뒾笴顂캤겺簊휷鳶椙馣鷹ꓭ12), 飪힆례

ᄉ뎧쇰鷹ꓭ馣鬙気ᄽ겐걀13)〇

潸鼛馣顓, 덠挖놖鮪뒾鷹ꓭᄽ끽馣췪ᅶ겐걀, 걨鴈흏舓ᄽ끽掿겐걀맽

狸, 쩂뢉읡途풵쇬낑젧쬃겐걀〒槏韢, 黝馭돥槁둚흀겐걚쟆ꓭᄽ끽蕜쩂

뢉맽히ᅶ馣췪ᅶ겐걀룁鼉〇뢷ᄉ閏뭑顓, 흏舓ᄽ끽츛쎃놖鮪뒾馣杅ᅁ맽히ᄽ 

, 츛쿼鮪ᅂ갭ᅶ鬙気꺑值馣鷹ꓭ鬙気ᄽ14)〇撬脮, 뢷덫ᅶ슙查顒, 덠挖밊

ᅶ쇬흀饗闋ꓥ겳鴈낑젧쬃겐걀齕掿놖鮪뒾鷹ꓭ겐걀맽狸, 黺蔷鰍飪힆芆

놖鮪뒾신鷹ꓭ馣鬙気ᄽ겐걀〇꽱黝馭鴈놖鮪뒾鷹ꓭ낑젧슒槁뢉숪신놖

鮪뒾馣攍聋놖, ꃕ놖鮪뒾맽鷹ꓭ鬙気ᄽ쨆餼쥔馣餼閏ᄽ끽ꮐ琯푒

넼, 鴈蔹놖鮪뒾鴈ꓥ췪슙查ᄎᆞᆼ낑, ꮐ琯皑ᅶ뢷鬙놖늞ᄎᆞᆼ顓신鷹ꓭ

鉿쩞锡馣퐾긞〇

(骰)〆脚쟆쇌ᅶ짳낑젧馣珡ᄇ忇既짤〆겙鮝겐饦蕜흰짪ᄽ겐걀

脚쟆쇌낑젧馣퐾긞, ᇤ쟆ꓭ軷갭퍷馣ᅶ짳馕휨, 気气脚쟆쇌簊鱓

ᅶ짳馣ꈍ氠〆헦뎧ꇚ댭ᅶ짳珡ᄇ忇既짤닣낪〆簊鱓ᄽ끽鮪馣겙鮝겐饦, 鴈뢷

舓脚쟆簊鱓흰짪ᄽ겐걀瞏땱꾴〇

벵낱, 덠挖긒簡鉿푈ᅶ솩汔홁掿脚쟆쇌簊鱓꬧걨놞웥鷹ﾟ쇰

10) BVerfGE 44, 249 (264 f.).
11) BVerfGE 44, 249 (280).
12) Eberhard Eichenhofer, Sozialrecht, 11 Aufl, 2019 Rn. 300.
13) BVerfGE 114, 258 (289).
14) 潸뎃锶闋댞锶밊ᅶ쇬ꓥ셰睗782輍闋ꓥ, 彟쩂쇩밊ᅶ쇬ꌃ願뎃첝锶휮, 꼽34, ꉫ牢睗55ᄆ, 

https://www.judicial.gov.tw/FYDownload/FYDownload.asp?fileguid=001123-ISRX
U〇
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혂캫놖鮪뒾鷹슙쇰혂, 늠웷쌳牞쇰, 餼쥔쟆ꓭ鞪馣ᅶ짳걨쎃신牞쇰篙

馣ᅶ짳꬧걨忇溬气푒넼, ꇚ댭ᅶ岕뢉锡ᄑ馣珡ᄇ忇既짤닣낪〇갭ᄉ锶闋, ᅶ

쇰脚쟆쇌낑젧摾긋캤掿鷹싋ꪘ溷蔦캥겐걀ᄎᆞᆼ낑, 꽱鴈ᅶ짳珡ᄇ忇既짤〆

瓧쟼ᅶ顒ﾟ쇰軷馣겙鮝겐饦곚鮪쟆ꓭ鬙気ᄽ끽, 신쾃皑ᅶ溷쟆ꓭ퐾긞, 낪

ꥺ瓧쟼ᅶ顒鷹혂溷쟆ꓭﾟ쇰軷꿰늄뢷皑ᅶᄽꮹ蕜슒둏쟆ꓭᅶ낑馣顒〇뢷ᄉ

锶闋顓ꥺ皑ᅶ, 摾ᅶ례츛흀싩셨脚쟆瞏흀馕ꅏ캤溷맽ꓭ鬙푈땱

꾴脮鉿鞪풕脚쟆쇌낑젧〇

沖ᅶ짳텵갪鷹ꩽ흰〆纈쬃溷쟆ꓭ簊鱓, 뢷簊鱓瓧餉, ᄽ끽鮪馣ᄽ끽

柀촗(벵ᄽ끽鮪蔦麃馣簊鱓꽝￦〆괚溷맽히흀气嵛괚ᄑ), 鰥軷馕溷

柀촗〇뢷ᅶ쇰簊鱓꬧걨溷閏뭑顓, 餼硄ᄎᆞᆼ꬧ꓹ신ᄽ끽鮪鷹혂쨆꽝馣脚쟆

簊鱓ﾟ쇰軷, 饔갭ᅶﾟ鱓馣篙謹, 脮긋鷹흰ꪨ췪ᅶ신簊鱓ᄽ끽馣겐걀꽕帎

ᅶ쇰脚쟆쟆ꓭ簊鱓꽕帎鰥츛갭퍷ᅶ쇰簊鱓锺쇰쇰馣〇례ᄉ, 밊ᅶ쇬ꓥ셰睗728

輍闋ꓥ쥘鞪긋쎃頸쬃馣팙簊蕜, 벵흈껧셲끽쭽〆흈鎢껕ꓭ〆흈鷹겺, 

례霂ᅶ짳꬧걨馣캤锡鵬骪슒, 뢷槁슒气嵛餉尚힆쇓둏슒槁, 곲퓻ᅶ锺馕놐

팙簊蕜꽕숱, 颭싔馣ꈍ氠퓻ᅶ锺픖鉿짴鰥纈셲뢷馣骪슒캫ᅶ짳꬧걨, 脮힆

鞪캫繳웷꽝댼馣팙簊蕜, 늠긋퓻ᅶ锺馣忇ꈍ氠, 摾ᇤᅶ짳願忇既짤닣

낪15)〇ᄉ頸锶闋낪헦鴈纈쬃곚끶쟆ꓭ簊鱓馣퐰鱓꬧걨, 閏슀풕둏쟆ꓭ簊鱓ᄽ끽 

, 꽱餉鴈蹃뎰쩂뢉ᅶ牞쇰簊鱓낑푈瞬顓ᅶ쇰簊鱓낑蕜ᅶ쇰긖馣꬧걨气馣닣槏, 

ꥺ놖鮪뒾鷹흰ꪨ鰥갭ᅶ퐰꽝馣흈鷹ꓭ, 願蔹굫恂뢷鷹혂馣軷, 杌낑

皑ᅶ퐾긞〇

ꓹ신뢷舓놖鮪뒾신鷹짴馣鷹ꓭ흰짪ᄽ, 덠挖댐皑ᅶ푈瞬顒掿턴놐꽩

뎃텵팎魀氠馣팙퓻낑, ᇉ싩갉蔦놖鮪뒾馣ꮞ넼, 휵좯ᆀ콞蕣낑쟆馣흰짪

ᄽ〇채벵낱, 덫ᅶ슙查걨鴈ﾟ쇰軷쇰鷹ꓭᄑᄽ, 례ᄉ뢷舓놖鮪뒾ꓹ

신鷹ꓭ퐾긞餼쥔꽱鷹ꓭ흰짪ᄽ馣숡, 긳쨆鴈鷹ꓭ簊鱓锺쇰掿겙鮝맽狸, 

15) 밊ᅶ쇬ꓥ셰睗728輍闋ꓥ槏氮휮, 牢睗86ᄆ〇
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餼쥔겙鮝겐饦〇

댞〆덠挖脚쟆쇌鬙놖푈瞬신簊鱓낑젧馣짉

뢷덠挖ᅶ쇰脚쟆簊鱓낑젧鴈놞웥겐걚脚쟆ꓭ놖鮪뒾鷹ꓭ掿鳶銨, 꽱

ꯙ驩錺겐걚鮪僱餼繳魀聋놖믲, 덓鴈푈젔頸쇰ᅍ감겐魀鎢녎魀氠텵팎聋놖

齕掿ᅶ쇰鬙徎, 脮蕜긒簡溷흀겐걚흀겐걚篁縨蔦餼昑〆鴈錺겐걚鮪

餼겐魀掿鬙徎馣낑젧닣槏, 흉히鮐顒溷웱沌〇

頸〆덠挖푈젔텵팎魀氠聋놖쥘脚쟆簊鱓馣겐걚닣낪

덠挖ᅶ쇰脚쟆쇌簊鱓낑젧, 뢷皑ᅶ푈瞬顒, 鴈텵셲徙균낑蕜牞쇰簊鱓낑馣

鬙놖硄槏ᄎᆞᆼ낑, ꩽ흰鴈ᅶ쇰롬쇰馣簊鱓椙, 텵갪쇰꾵溷鷹簊鱓, 鰥겐汦潸沖瓧젧

신꺑쬃簊鱓溷겐걚닣낪虝〇

潸鼛궁졍겐걚균뀸걚蕜쨆ꓨꏕ녁茣, 쟆ꓭ겐걚갭퍷錺겐걚鮪馣赛ᄀ

徙, 텵갪脚겐걚ꓭ, 饔헦흀겐걚餉둚젧짇꿵히餼聋顓겐걚笴슒槁馣겐

걚닣낪〇푈젔갭赛瞏뱈꾁줆룁鎢녎캫텵팎魀氠, 갭ᄉ즯캤鷹馣簊鱓ᄽ끽

꽕帎, 꽱餉댼푈젔갭赛ᅍ감鎢녎겐魀馣簊鱓ᄽ끽鮪, ⾾쿼願겐걀괚ᄑ馣둚

쨆〇례ᄉ, 푈젔鎢녎캫텵팎馣魀氠댭헎뢷鴈쾀겐赛瞏掿무ᇢ徙馣鷹脚쟆

簊鱓, 駞뎃혂쥘驩鷹舓途픽聁馣ꪨ례놞놐넼赛瞏气馣脚쟆쇌겐걀

웱沌〇

덠挖놞웥겐걚흉쾀겐赛ꓭ꾵顒ꮹ, 鴈놖鮪뒾팙蕣낑혂흰놖鮪뒾馣

겺簊鷹ꓭᄀ徙鼛⿍, 赛瞏댭헎馣脚쟆쟆ꓭ웱沌, 飪願햰꿵脮푈젔鴈꽑

砯텵갪놖鮪뒾덾槏馣鷹ꓭ, 饔헦뢉숪갭퍷췪ᅶ馣攍聋놖〇蝄鴈ᄉ頸閏

뭑閏슀鴈꽩뎃텵팎낑掿鬙徎馣팙퓻낑, 놖鮪뒾뢷푈젔聋놖텵팎溯馣65맽ꓭ
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魀氠, 鴈粪퀚맽狸鷹ꓭ겐걀믲, 덓쨆갭겺簊瞏, 蔦웶텵팎溯馣35맽ꓭ魀氠, 

톊쨆鼛둚簊鱓ᄀ徙馣鷹ꓭ, 鴈겐걀꽱鷹气嵛〇꽩뎃텵팎낑顓溷鷹ꓭ낑젧, 

黝馭싔뢉숪신놖鮪뒾馣气嵛攍聋놖, 龞掿鴈겐걚륍촗텵갪鼛껧닛溷겐걚쟆

ꓭ馣픎줆슒槁〇

閏슀덠挖ᅶ쇰脚쟆쇌낑젧馣鬙徎낑젧, 飪힆례푈젔魀氠馣큹ᆘ, 脮畤遣쾀

꽑흀銝簊鱓, 캫ꓹ신흀脚쟆신쟆ꓭ鬙놖馣銘퍔, 흉렼츛〇ꓹ신흀싩

셨〆脚쟆气颲鳶笴馣늞ᄎᆞᆼ, 쩂뢉쟆ꓭ겐걚홁텵갪芌섗흰ꪨ꼮겐魀阛꽑

鷹쟆馣脚쟆簊鱓, 덠挖脚쟆쇌낑젧낪췪ᅶᅶ짳낑젧飪힆畤遣芆皑

ᅶ숪젶퍨馣銝聋놖, 鴈蔹뢷맽ꓭ鬙놖뭻넼顓, 긳텵갪푬鮪뒾芌섗汦舓

굫赛흰ꪨ, 쨆퍐꾵퍨飪퀪흈纈繳鱓팙맽ꓭ, 脮併阛鷹〆캫팙늫

쟆馣ᄽ끽16)〇

骰〆脚쟆쇌鬙놖푈瞬신췪ᅶᄽ끽꽕帎馣짉

쩂뢉ᅶꓹ신脚쟆쇌簊鱓馣鬙놖硄槏, 걔퐹걔鱓낑, 쩂뢉흀ᅶ솩汔례ᄉ

鴈鷹신흀꽩뎃둏練둏鬙気餼쥔쾷骭馣쟆ꓭꏕ⿀ᄽ, 쇰脚쟆簊鱓ᄽ

끽馣겐걀꽕帎〇덠挖밊ᅶ쇬낪쥘鞪뢉숪맽신놖鮪뒾鷹气嵛馣攍聋놖, 

텵갪鷹ꓭ, 霂簊鱓꽕帎⾾댼ᅍ감닣낪馣ꮹ낑, 飪鴈願짉꽱气嵛럱掿전

納17)〇撬脮, 덠挖긒簡솩汔믷鴈鷹혂ᅶ쇰簊鱓쇰鷹ꓭᄽ끽馣췪ᅶ겐걀꽕

帎, ᄉ頸锶闋ꥺ쨆뢉숪갭췪ᅶ쾷骭溷鷹气嵛攍聋놖, ￦掿둏쇰꾵

鷹ꓭ겐걀, 脮餼쥔1995쟆퐾꽩뎃텵팎낑짴, 놖鮪뒾례繳鱓맽ꓭ魀氠脮⿀흉쇰

꾵鷹ꓭ馣鬙気ᄽ겐걀〇撬脮, 밊ᅶ쇬뢷顒ꓥ셰睗782輍闋ꓥ餉, 댭脮댺쩂뢉

흀겐걚줆鬙気ᄽ겐걀〒槏韢, 鴈鷹ꓭ馣鬙徎쇰鷹ꓭ겐걀瞏, ꥺ쨆

푈젔텵팎魀氠즯캤馣鷹ꓭ, 潸鼛놖鮪뒾텵팎魀氠즯캤馣鷹ꓭ, 댼낆

16) 놖鮪뒾鷹팙늫ᅶ睗7🆙睗4꽃锺쇰〇
17) 댞锶덠挖밊ᅶ쇬ꓥ셰睗717輍闋ꓥ〇



곚鮪〆흀꽩뎃둏蕜뢉숪죢馣脚쟆쇌겐걀 / ꊴ챆楕  57

鼛⿍쉉젧馣겐걀, 皑ᅶ쨆鴈맽푈젔魀氠鎢녎즯캤馣鷹ꓭᅍ감, 댺쨆鼛밊

溷鞪疾ꪨ〇

舲〆鴈흀겐걚鬙気ᄽ겐걀〒槏韢슒槁췪ᅶ놖
鮪뒾낑젧쬃겐걀馣沼쵞

笠暽푬鮪뒾鷹ꓭ퐾긞, ᇤ鷹ꓭ簊鱓潸鼛뢷舓鮪뒾짪馣쬃

땱꾴〇꽱鴈馕휨鷹馣锡鵬蕜쨆阛砯맽徙, 벵묜阏ꏕ덾ᄎᆞᆼ꬧鍦팋蔦

꿈鷹鮪뒾馣휹⿍쟆벆锡鵬〆짴흈鷹ꓭ鱍퐰쟆벆〆鞪鷹쨆

휷鳶椙〆쿉ꩽ룡히겺阛흰ꪨ瞏锺쇰, 싔흏놖쟆35쟆馣놖鮪뒾

鷹쨆휷鳶椙, 쨓2018쟆7흈1핲溯馣75, 蔷2029쟆1흈1핲蔷溯

馣60〇鷹ꓭ馣쨆휷鳶椙뢷뉚쟆밊익鞪, 헦뎧鰥쎃췪ᅶ놖鮪뒾ꈍ

鳉颭睋덾휹⿍气嵛럱馣겐걀, 願摾沼땱〇撬脮, ᄉ頸퐾긞馣潨溷췪

ᅶᄈ沖쬃맽狸뢷鷹馣쨆쨆鴈쨓2018쟆7흈뎃瞏槁舓鮪뒾짪

馣駜캤蔷顂캤, 蕜槁舓鮪뒾겺簊粪퀚덾槏웱, 脮願흉舓鮪뒾

鷹쨆鱩潸뎃瞏뢷舓鮪뒾짪馣願덾槏溷槁骭〇撬脮, 덠挖밊ᅶ

쇬鴈鬙徎掿무ᇢ徙馣쟆ꓭ鬙気ᄽ겐걀槏韢, 슒槁놖鮪뒾鷹ꓭ낑젧쬃겐

걀, 気气놖鮪뒾鷹ꓭ뢷췪ᅶ겐걀맽狸顒馣沼쵞〇

頸〆놖鮪뒾鷹ꓭ蕜흀겐걚쟆ꓭ馣낑젧웱沌

눢꼥, 쩂뢉쟆ꓭ겐걚鬙気ᄽ겐걀, 饔헦掿驩粪饦흀겐걚鴈겐魀掿鬙

徎馣맽히닣낪溬썙뀷갉溷槏韢〇ᄉ頸槏韢싔흀겐걚簊鱓뉗掿히蔦웶鱓
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뀷(늠蔦웶餼겐魀)즯캤馣簊鱓, 鴈鴈흀銝掿潨溷텵갪馣껧챆쬃簊

鱓, 뢷덫ᅶ슙查顒텵갪願뎃겐걀溷슙查무ᇢ徙〇ᄉ頸槏韢쥘鞪흀겐걚쟆ꓭ

餼锡겐걀곚鮪鴈겐魀箔畤(顋곚鮪꬧臾쬃)馣簊鱓ᄽ끽, 锡겐걀흀겐걚꽩뎃

둏掿슒槁흀銝닣낪텵갪馣꼮겐魀껧챆쬃簊鱓〇祔阋馣, 흀겐걚

鬙気ᄽ겐걀〒槏韢헦죢皑뢷鴈겐魀掿鬙徎馣흀겐걚맽狸顒, 蕜흀겐걚쟆ꓭ낑

젧뢷맽狸ᅶ짳꬧걨顒, 흉히鮐顒馣웱沌놖鮪뒾鷹ꓭ낑젧걨鴈쪌靧舓놖꬧

걨掿맽狸, 흉끶놞웥蕜餼馣ꪨ신꺑쬃溷놞놖꬧걨〇蝄쨓脚쟆쇌낑젧馣췪

ᅶ룁鼉閏슀, 놖鮪뒾鷹낑젧걨뢉숪맽췪ᅶ흏舓ᄽ끽겐걀馣낑젧, 飪긋

흀꽩뎃둏갭ᅶ掿ꮐ琯겏둏뀸걚죢馣겐걚낑젧, 례ᄉ摾ᅶꥺ鷹ꓭ낑젧례꽩

뎃텵팎낑馣鬙놖硄槏, 龞馕掿흀겐걚낑젧〇緖ꥺ놖鮪뒾鷹ꓭ낑젧퐾掿꽩뎃

텵팎낑, 鷹ꓭ낑젧馣鬙徎鰥鴈푈젔퀪흈팎繳馣魀氠掿掿餼锡鬙徎18), 脮힆갉헦

뎧츛鴈텵팎魀氠箔畤馣맽ꓭ掿鬙徎, 츛쎃皑ᅶ신놖鮪뒾鷹낑젧륍몏蕜鍦ꓪ

碃뢍〇덫ᅶ摾ᅶ맽푈젔신팙맽ꓭ휹짴퐰鱓겐飺鬬鵾19), 掿ꥺ맽ꓭ낑젧ᄅ

籭昑, 脮鴈鬙徎퐙ᄎᆞᆼ낑싔췪ᅶ둏낑顒願뎃히鮐馣脚쟆쇌낑젧겐걀鴈潸뎃무ᇢ

徙슙查〇

骰〆놖鮪뒾췪ᅶ흏舓馣풕둏鷹ꓭᄽ끽蕜냰겐걀

꽱, 밊ᅶ쇬ꓥ셰闋ꓥ줐퍷溷쩂뢉췪ᅶᅶꯖ鬙気ᄽ겐걀〒槏韢, 뢷

댐⾾휵줐溬쩂뢉흀ᅶ솩汔暽饗흉韢鴈瑭ᅶ꬧걨气馣鬙気ᄽ겐걀, 飪願

땱ᄽ끽鮪쌛ᄽ끽댺쨆헦뎧꬧臾쬃, 鼸鴈ᅶ顒簊鱓ᄑᄽ馣鬙気ᄽ겐걀臾篙簊

鱓鬙徎, 飪갭ᄉ뉗끶슙查쉉젧〇휨흉韢鮐沼頸곚鷹ꓭᄽ끽헦뎧덟鴈갭퍷鬙

徎願뎃頸掿骰턴韢願뎃瓧젧馣鬙気ᄽ겐걀〇채鬙気ᄽ겐걀〒槏韢걨ꓹ

18) 놖鮪뒾鷹팙늫ᅶ睗6🆙팙맽ꓭ魀氠퀪놖鮪뒾히(쟆녁)겺(赛)꾵녃頸곝溯馣12
蔷溯馣18馣텵팎魀椙, 퀪흈氮푈젔팎繳溯馣65놖鮪뒾繳鱓溯馣35〇

19) 댞锶놖鮪뒾鷹팙늫ᅶ睗7🆙睗1꽃〆皑솩ｸ푬舓뒾鷹팙늫🆙감睗8🆙睗1꽃〆
꯽疾黉黉쇬뮫쇬흏짗🆙감睗29🆙睗1꽃〇
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신願뎃簊鱓꽃潨气馣ᄽ끽겐걀웱沌쌛ᅶ쇰簊鱓꽃潨脮阋, 鰥쎃덟馣ᄽ끽〇

ᄉ頸槏韢흉녎粪饦鴈뢉숪鬙徎掿맽狸馣흀겐걚, 皑ᅶ쨆鴈껧꼥끾ᇉ鞪꼮

겐魀簊鱓, 鴈粪饦흀겐걚꽩뎃둏신겐魀簊鱓馣퐰鱓茣넼, 뎃혂꼮흀꽩뎃둏

掿슒槁흀銝潨溷텵갪馣꼮겐魀簊鱓蕜ᄽ끽, ꯻꽑瑭흉鬙気ᄽ〇쩂뢉

鬙気ᄽ겐걀〒槏韢ꓹ신願뎃鬙徎맽狸气簊鱓, 벵錺겐걚鮪쟆ꓭ, 潸鼛긋鴈

겐魀掿맽狸馣쎃쟆ꓭ, 쨆鴈댼낆鼛둚瓧젧馣겐걀, ᄉ頸锶闋⾾掿캥뢉밊ᅶ쇬闋

ꓥ芆20)〇

潸鼛馣顓, 덠挖놖鮪뒾鷹ꓭ낑젧뢷맽ꓭ鬙놖硄槏顒, 飪힆뉗갲푈젔蕜곚

鮪텵팎魀氠퐰츛馣鷹ꓭ簊鱓륍, 脮뢷꽩뎃텵팎맽ꓭ낑젧顓즯캤頸곚풕둏댼

췪ᅶ낑젧겐걀馣ᅶ쇰鷹ꓭᄽ끽, 벵鼸냰캤꽘곚ꌃ鉿願뎃슙查쉉젧馣

겐걀푈젔텵팎魀氠ᅍ감饔헦췪ᅶ흏舓ᄽ끽气뢉숪攍聋놖溷썙槁, ᄉ饔槁

鉿꽩뎃텵팎낑짴, 尚셲췪ᅶ낑젧쬃겐걀첝聋馣죢翝〇밊ᅶ쇬댺馣슙查ᄎᆞᆼ낑, 

摾ᅶ턋ꯙ皑ᅶ쨆鴈푈젔텵팎魀氠ᅍ감, 끾ᇉ풕둏꽩뎃텵팎낑즯캤馣鷹ᄽ

끽, 鳉鴈︾疾놖鮪뒾鷹ꓭ낑젧馣덟茣쬃21)〇

顎〆꽩뎃텵팎낑气簊鱓馣鬙気ᄽ겐걀륍

蝄쨓鷹ꓭ낑젧馣鬙徎閏슀놞웥겐걚쟆ꓭ蕜놖鮪뒾鷹ꓭ낑젧馣鬙徎, 꽱

겳흉겐魀맽ꓭ魀氠氠靣顒馣웱沌, 骰簊鱓溺헦鴈簊鱓ᄽ끽鮪聋놖鮪繳頸

쇰꾵젧魀氠, 눰겏蔷맽ꓭ, 饔헦脚쟆쇌簊鱓馣맽狸〇脮푈젔텵팎魀氠신鷹ꓭ

鬙徎馣鬚棾, 韢꽱슒鮐, 벵뎃餼掿놞웥끽繳馣놞겐겐魀, 쎃鷹맽ꓭ馣롬

쇰鬙徎〇례ᄉ, 푈젔텵팎魀氠즯캤馣놖鮪뒾鷹ꓭ簊鱓, 硄锶鴈掿츛瞏뎃곚

鮪텵팎魀氠즯캤馣簊鱓, 쎃텵팎魀氠〒즯캤馣簊鱓(놖鮪뒾蔦웶簊鱓), 脮

20) 벵밊ᅶ쇬ꓥ셰睗560輍闋ꓥꓹ신댐덠挖쌛途흏놖ᅶꮹ낑믲뢉鮪쎃쟆ꓭ馣暽饗, 齕캤덾췪闋
ꓥ〇

21) 벵밊ᅶ쇬ꓥ셰睗560輍闋ꓥ〇
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긋댼鼛⿍쉉젧췪ᅶ겐걀馣꼮魀껧챆쬃簊鱓〇례ᄉ, 皑ᅶ鴈꽩뎃텵팎낑슒槁낑젧

쬃겐걀蕜푈젔攍聋놖, 츛헦鴈곚鮪텵팎魀氠쥘鷹ꓭ馣鬙気ᄽ겐걀, 脮긋鴈

흀쟆ꓭ겐걚鬙気ᄽ槏韢, 鷹ꓭᄽ끽낑젧쬃겐걀녁茣〇

렷〆놖鮪뒾鷹ꓭ簊鱓蕜뢉숪鬙푈徎馣꬧臾쬃

흀겐걚쟆ꓭ馣흀꬧臾쬃걨퀥흀簊鱓蕜흀꽩뎃둏馣꬧臾쬃, 밊ᅶ쇬ꓥ

셰728闋ꓥ낪싔馣黔蔷ᇤ뢉숪鬙푈徎馣흀꬧臾〒, 掿놖鮪뒾맽

蕣낑쟆阛砯馣鷹ꓭ〆껧셲끽쭽瞏馣퐰鱓, 뎃쎃ꌃ徎蔦푈젔꽑砯馣쭲簊낑碃

沯, ᇤ뢉숪鬙푈徎ꏕ馣흀꬧臾쬃, 쌛ᄉ鬙徎気气馣鬙気顒ᄑᄽ, 皑ᅶ

쨆흉潸신鼛둚馣鞪풕즯캤疾ꪨ, 밊ᅶ쇬ꓹ신潸꬧ᅶ鴃鉿ᅍ감닣낪겙鮝겐饦닣

낪馣슙查혂, 츛鼛掿슡뒽馣슙查무ᇢ徙〇밊ᅶ쇬싔팙蕣낑顓푈젔맽쭲簊낑

텵갪馣鷹ꓭᄽ끽, 흀읝룁〒댼뢉숪鬙푈徎짉〇ᄉ頸锶闋澚黝쪿汻驩

쭲簊낑낑젧쬃겐걀馣녁茣, 韢꽱슒鮐첝聋, 낪츛掿푈젔뢷쭲簊낑顓, 鴈꽑砯퐰簊

粪饦놖鮪뒾鷹ꓭ簊鱓ᄀ徙, 즯뎃싔놖鮪뒾馣鷹ꓭ簊鱓蕜粪饦뢉숪鬙넼馣

瓛聋놖鮪璝瓛퍨篙, 気气頸곚맽뢉숪鬙푈퐹퐰气馣읝꬧걨〇톊阋

馣, 췪ᅶ흏舓ᄽ끽겐걀馣놖鮪뒾鷹ꓭᄽ끽, 츛鴈뢉숪鬙넼蕜瓛聋놖鮪

쨆퍨馣瓧젧掿전ꮹ〇ᄉ頸篙韢, 캫陵덟鴈蔦흏舓ᄽ끽줐氰, 脮願쩞갭ꮩ뢷

흀겐걚鬙気ᄽ槏韢〇

鷱〆덠挖脚쟆쇌낑젧馣皑ᅶ푈瞬蕜ᅶ낑祈

頸〆덠挖脚쟆쇌낑젧즯캤芻홂蕜흀馕

흀ᅶ걨掿례츛흀槁岞〆텵갪놥콐녎, 鴈흀銝掿潨溷, 脮텵갪흀
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簊鱓馣낑젧, 蕜긒簡瑭ᅶ瑭ᅶ蔦岕닣낪鴈鴈璭쟼鉿푈掿뀷溬뭑溬썙溷鉿푈ᅶ

닣낪, 흉뉗갲〇撬脮, 덠挖溷흀ᅶ핸흰헦갭ꮩ뢷瑭ᅶ蕜ᅶ꽝막溬썙脮气〇

캥뢉긒簡ᅶ낑신흀겐걚〒낑젧馣槏闋, 願馮헦鴈쥘낑겐聋놖ᅶ쇰ᄽ끽꬧

걨, 瓧쟼ᅶ顒鷹ﾟ쇰슙쇰軷, 겐걀瑭ᅶ顒신꺑쬃鮐馣겐걚꬧걨〇

潸鼛쩂뢉흀겐걚掿례츛흀馕, 蔦1992쟆鱍싔긒簡氮皑ᅶ쥺쬃鞪惈溷

쟆ꓭ鞪풕ᄎᆞᆼ낑줆ᅶ낑22), 꽱짴휨畤遣겪ᄈ쟆ꓭ槁值馣阛砯댞풝23), 녃꽑

赛퀥풝(Entgeltfaktor)〆짉겐魀阛砯馣練赛쨆ᅞ꾵캤ꩽᅍ(BE)24)〆瓛

퐹鎢녎鶸途脚겐걚魀캤ꩽ익젧馣鶸途쟆ꓭᅍ (Altersvorsorgeanteil, AVA)25)〆

짉쟆ꓭ겐걚겐魀魀椙캤ꩽᅍ(RVB)26), 2004쟆쟆ꓭ퐾긞녃꽑ᄅ퀥풝(Nach- 

haltigkeitsfaktors)27), 싔쌛途鮪덏겐魀퐹꽑練꾵, 꽑鷹颲鳶쟆ꓭ鞪惈익젧脝

ꓪ〇톊阋馣, 쩂뢉흀겐걚쟆ꓭᄀ徙鞪풕ᄎᆞᆼ낑, 願긳ꥺ쟆ꓭ睋덾놞놐윋멟赛

ᄀ徙캤ꩽ, 뎃혂蕜겐魀鬙徎뢉숪鬙놖퍨気气놐꬧걨, ꥺ鷹馣쟆ꓭᄀ

徙례쟆ꓭ槁值댼낆겐魀魀椙〆鶸途쟆ꓭ캤ꩽᅍ溷턱낑脮鞪〇

潸鼛馣顓, 덠挖脚쟆쇌簊鱓낑젧겳撬掿례츛흀둚벆馣겐걀괚ᄑ, 뢷ᅶ

낑顒쨓頸쬃簊鱓퐾掿纈쬃쟆ꓭ, 黺헦뢷긒簡ᅶ낑蕜ᅶ솩槏韢, ꓹ신흀簊鱓

馣괚ᄑ蕜馕, 鰥굫汦뢷겐걚닣낪顓溷쇰꾵簊鱓겐걀보ᇝ줆, 脮鴈簊鱓鬙놖ᄎᆞᆼ낑

22) 鴈곚鮪赛뭑(Entgeltpunkte)〆鷹쟆벆(Zugangsfaktor)〆쟆ꓭ륍(Rentenartsfaktor)〆
쟆ꓭ槁值(aktuelle Rentenwert)瞏댞풝, 尴쇰쟆ꓭ鞪惈蕜鞪익, vgl. § 63 Abs. 6 SGB VI〇

23) 벵2001쟆7흈蔷2011쟆7흈슒픖馣쟆ꓭ퐾긞, 싔꼥낱鴈赛쨆ᇼ꾵鞪풕(Nettoanpassung)퐾
赛쨆ᅞ꾵鞪풕(Bruttoanpassung), vgl. § 255e SGB VI a. F. 

24) Die Faktoren für die Veränderungen der beitragspflichtigen Bruttolohn- und 
Gehaltssumme. 

25) § 255e SGB VI.
26) Faktor für die Veränderung des Beitragssatzes zur Rentenversicherung der Arbeiter 

und Angestellten, vgl. §§ 63 Abs. 7, 65 SGB VI.

ARt = AR t-1 x BE t x (1 ‒ RVB t ‒ AVA t) x ((1 ‒ RQt) x a + 1))

27) BGBl. Teil I Nr. 38 S.1791; vgl. § 68 SGB VI. 쟆ꓭ槁值갭퍷顓끡줆阛砯 (ARt=쟆ꓭ槁值, 
ARt-1=꼥낱쟆ꓭ꺑值, BE=겐魀阛砯馣赛쨆ᅞ꾵, t댐쟆潸鼛낱쟆馣캤ꩽ椙, RVB쟆ꓭ
겐걚겐魀魀椙, AVA鶸途쟆ꓭᅍ감, RQᄅ퀥풝, a = 0.25)
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气馣牞쇰簊鱓낑, 篙슒둏ᅶ顒ᅶ쇰쇰꾵쟆ꓭᄽ끽, 즯캤ᅶ쇰簊鱓꬧걨〇ᄉ頸簊

鱓ᄽ끽꽕帎, 덟茣쮽곐맽ꓭ馣鬙놖槁岞, 늯힆茣潲턭짉簊鱓ᄽ끽馣꽕帎, 댭脮杌

낑皑ᅶ馣쟆ꓭ퐾긞〇뢷ᄉ皑ᅶ芻홂顓, ᅶ쇰脚쟆簊鱓緖ꥺ긋맽ꓭ鬙놖茣퍨 

, 鰥願꼮캤掿錺겐걚鮪갭꽱쾀겐ꓭ꾵〆棨댺뢉숪魀氠鎢녎脚쟆겐걀, 鴈겐걚낑

젧箔畤곚鮪鬙気ᄽ끽馣픎ᅶ〇

骰〆덠挖鬙놖硄槏蕜ᅶ짳꬧걨皑馣脚쟆쇌낑젧

덠挖脚쟆쇌낑젧텵셲徙균낑蕜牞쇰簊鱓낑馣퐹퐰륍촗, ꥺ脚쟆쇌ᄽ끽

蕜맽ꓭ鬙놖茣넼馣ꪨ姊罻ᅶ짳꬧걨顒溷짳놐(Dynamisierung), 脮ꩽ흰軷밙銝

柀촗〇쟆ꓭ鬙놖硄槏밙銝溷溁篙뭑뢷덠挖맽ꓭ硄槏푈瞬蕜簊鱓ᅶ짳꬧걨

皑, 骰뢷ᅶ낑顒飪힆읝꬧걨낪鬙놖硄槏ᄎᆞᆼ꬧馣鞪턱舓ᄽ, 햺댼푈岕넼쟄

꽑, 벵뢷ꩽ흰粪퀚⿍魀椙馣皑ᅶ푈瞬顓, 掿례츛脚쟆겐걀괚ᄑ, 脮텵갪ꩽ흰纈쬃

馣쟆ꓭ簊鱓〇鴈⿍겐魀둚簊鱓馣鬙놖篙, 둚젧갭鮝푈젔魀氠鎢녎蕜鬙푈퍨겐鬬

鵾, 脮홁姊罻蔦餼硄槏馣茣넼〇

潸신쩂뢉긒簡읡途풵쇬낑젧牞겐놖鮪뒾휹⿍蕳ꈍ젧溷鷹气嵛28), 덠挖籭

ᄧ鷹ꓭ簊鱓쭲簊낑〆꽩뎃텵팎낑瞏馣鬙놖馕긞, 맽ꓭ鬙놖茣넼鰥撬摾ᅶ례츛鮪

덏篙馣흀馕, 쭅긖蔢熏気馣됵〇ᄉ頸땱꾴돥槁덠挖鷹ꓭ낑젧牞쇰簊鱓

낑陭阛溷ᅶ쇰簊鱓椙, 姊罻頸곚蕜흀馕례筶糭쉉篙덾馣ᄽ끽聋놖꬧걨〇撬

脮, 퓻ᅶ锡ᄑ놖鮪뒾鷹짴꽝흈鷹ꓭ츛갭뢉숪풕둏鬙푈柀岞〆鮪덏蕜籭

懿캤ꩽ椙〆룡넫됵〆팙맽ꓭ徙균椙蕜꽱鬙놖쾀緷푒魀朮꺑퀥풝鞪

풕馣〒, 꽱鰥싔鷹ꓭ簊鱓ᄀ徙翝餼硄ᄎᆞᆼ꬧馣鍦ꓪᄽ29), 飪힆畤遣锺碃맽ꓭ餼

硄ᄎᆞᆼ꬧ᅶ짳푒넼馣簊鱓鞪풕聋놖〇脮덠挖밊ᅶ쇬ꓥ셰睗782輍闋ꓥ掿鬪쩆槁갧

28) Minimum an Lebenskomfort, Vgl. BVerfGE 44, 240 (265f.).
29) 벵놖鮪뒾鷹팙늫ᅶ睗67🆙睗1꽃낱ᄆ锺쇰놖鮪뒾鷹짴꽝흈鷹ꓭ, 캫픽

꽝馣흈팙늫ꓭ캫쎃쟆ꓭ, 쨆氮脝雧ꯖ흀뎃鉿푈ꯖ, 銝ꏓ뢉숪풕둏鬙푈柀岞〆鮪덏蕜籭懿캤
ꩽ椙〆룡넫됵〆팙맽ꓭ徙균椙蕜꽱鬙놖쾀緷푒魀朮꺑퀥풝鞪풕馣〒〇
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ᄆ덾槏鷹쨆휷鳶椙馣퐾긞潨溷, 꼮팙簊蕜鬙気顒꺑值願걔혂ꪨ籭脮슒

鮐ᇉ싩, 댞攍놞웥겐걚푬鮪뒾겐걚ᅶ锺쇰, 긳ꓹ신魀朮꺑퀥풝馣馕놐, 锡

ᄑ皑ᅶᄎᆞᆼ꬧츛鞏蕜餼硄ᄎᆞᆼ꬧갭ᅶꓨ퓻슙쇰鞪풕鷹ꓭ馣聋놖〇

顎〆덠挖脚쟆簊鱓ᄽ끽蕜뢉숪鬙넼馣鬙놖읝꬧걨

뢷흀겐걚낑젧餉, 錺겐걚鮪蕜흀꽩뎃둏뢷겐魀蕜簊鱓꬧걨즯캤頸쇰瓧젧

溷흀읝꬧걨30)〇脮ꓹ신덠挖놖鮪뒾鷹ꓭ낑젧, 願韢뢷푈젔쭲簊낑캫놖

鮪뒾蕜푈젔꽩뎃텵팎맽낑짴, ⾾례푈젔퍨鷹ꓭ魀氠, 脮鷹ꓭ馣簊鱓ᄀ徙, 鳉

鴈짉뢉숪鬙넼蕜瓛聋놖鮪馣璝瓛퍨, 脮ꥺ쨆놖鮪뒾馣鷹ꓭ簊鱓ᄀ徙蕜

뢉숪鬙넼気气읝꬧걨31)〇례ᄉ沖皑ᅶ掿례츛둚벆흀溷脚쟆쇌괚ᄑ, 갭

气셲쟆ꮹ텵갪ꩽ흰纈쬃馣쟆ꓭ簊鱓, 낪쟆ꓭ례气셲쟆ꮹꩽ气馣气嵛겐걀

퍨, 蕜瓛聋놖鮪즯캤鬙놖顒馣읝꬧걨〇례ᄉ皑ᅶ掿례츛맽ꓭ뢉숪鬙푈茣

넼, 飪꼮묜녃뢷舓馣魀氠퍨, ꈍ젧끾ᇉ쟆ꓭ簊鱓꾵젧, 츛헦숱陵〇

렷〆덠挖놖鮪뒾낑젧쬃겐걀馣슒鵖롛뫫

덠挖췪ᅶ겐걀놖鮪뒾馣흏舓ᄽ끽, 霂ᄽ끽꽕帎둚젧갭ꮩ뢷ᅶ짳낑젧슒

槁溷攍聋놖〇벵鼸销낑젧즯캤흉푒脮흉쿢ퟞ넼馣췪ᅶ읡途풵쇬낑젧, 쩞꽆렼

ᄩ蔷舓낑젧죢翝馣히둏꺑值꽕帎〇

쩂뢉읡途풵쇬낑젧쬃겐걀걨鴈긒簡놖鮪뒾낑젧ᄧ瓧즯캤溷낑젧닣낪, ꮹ

낑皑ᅶ신놖鮪뒾낑젧馣鍦ꓪ疾ꪨ〇쌛ᄉ, 덠挖댐췪푈ᄧ瓧죢皑溷놖鮪

30) 감벵ꓪ茣퍨溷겐魀ᄎᆞᆼ낑〆銝숪젶푬芌퍨馣꼮겐魀簊鱓〆뢷舓蕜鷹례걔퐹걔鱓
馣퐹퐰꬧걨캤皑馣颲鳶笴〆갭鮪덏캤ꩽ椙〆쌛途椙魀朮꺑퀥풝脮쇰흰鞪풕馣쟆ꓭ簊鱓
椙〇

31) 쥔🄡꘽, 놖鮪뒾鷹낑젧馣쟆ꓭ겐걚 — 놖鮪뒾鷹낑젧馣퐾긞祈, 꼽59 ퟴ돀ᅶ짳솩
멚睗顎뉚늧睗頸흰, 꼽33-87, 꼽27〇
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뒾둏낑, ꯙ쪌靧聋놖꬧걨气겺簊鷹ꓭᅶ쇰ᄽ끽〆舓닣낪蕜攍聋놖믲, 

꽱茣텵갪馣낑젧꽕帎潸沖흉ꮹ〇낑젧쬃겐걀槏韢뢷놖鮪뒾鷹ꓭ鬙놖낑젧

쨓푈젔꽑砯퐰簊, 퐾긞蔷꽩뎃텵팎맽ꓭ, 脮溬气낑젧顒ꓨ밊馕긞, 늯힆鴈댐ᄧ瓧

气馣낑젧닣槏, 텵갪췪ᅶ顒馣퀥줐蕜汔ꮹ〇쩂뢉ᅶ鴈쭲簊낑즯캤놖鮪뒾鷹

ꓭ馣낑젧쬃겐걀, 뢷덠挖皑ᅶ덫ᅶ슒鵖顒, 댭願鳉鴈ᅍ흀겐걚쟆ꓭ낑젧顓

餼겐魀즯캤馣簊鱓댼낆췪ᅶ웥齕ᄽ蕜鬙気ᄽ馣겐걀〇

꯽〆篙靣

덠挖밊ᅶ쇬ꓹ신黉푬鷹ꓭ퐾긞馣덾췪쬃, 싔꽩뎃텵팎낑즯캤溷鷹ꓭ

ᄽ끽翝흀겐걚쟆ꓭ鬙気ᄽ겐걀槏韢顓슙查, ᄉ頸鲲놥摾긋숀돩뢉숪

죢馣놖鮪뒾낑젧쬃겐걀, ᄧ籭1995쟆놖鮪뒾鷹ꓭ맽ꓭ꽩뎃텵팎낑溷皑

ᅶ퐾긞, 蔷2018쟆긖蔢馣鷹맽ꓭ鬙놖늞ᄎᆞᆼ, ᄈ줆ᄋ꽑鷹ꓭ겐걚쟆ꓭ馣겐걀

혂鳶댐밊ᅶ쇬闋ꓥ숀獏馣읡途풵쇬鷹ꓭ낑젧쬃겐걀, 駞쌛긳췪ᅶ즯줆첝

聋蕜겐걀꺑值〇
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< Abstract >

Private Person, Caring Society and 

Government organized Old Age Security

-  Review of Taiwanese Civil Servant 

Pension System and its Reform

Shao, Hui Ling32)*

Private person, caring society and government organized old age security 

showed the different elderly Protection of business insurance, social in-

surance and civil servant pension system. Each of these old age security 

systems bases on its own legal policies, legal Principles and legal sys-

tems, which offer diverse insurance benefits and achieve constitutional 

guarantee through different legal basis and protection level.    

Taiwan civil servant pension system went through the financial reform in 

1995 and its financial resources was changed from government budget 

through Tax income to the pension fund, which was financed through 

the Premium of Government and Civil Servants. The organized by gov-

ernment civil servant pension system and its forward development, there-

fore, was led to the financial resources oriented social insurance system 

* Associate Professor, National University of Kaohsiung  
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Protection. This changing Process shows especially the civil servant pen-

sion legal system, which are based on the legal policies of funding and 

defined benefit plan, on the way to react the social changes problems in 

pension System,  has to face the dilemma between the diverse Protection 

of pension legal System and Constitutional right for civil Servants.  

Key Words: Pension Financing, Insurance principle, Equitable 

Principle, Civil Servant Pension System, Legal System, 

Legal Policy
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